From: Greenberg, Ken on behalf of Galloway, Carol

To: Karlson, Kristine; Kupchan, Simma; Katz, Melissa; Greenwald, Kathryn; Schwer, Don; Burdett, Cheryl; Mitschele,
Becky; Arvizu, Christy; Atkinson, Benjamin; Bahr, Ryan; Bascumbe, Rolando; Berman, Michael; Blanco-Gonzalez,
Joel; Boeglin, Michael; Boisclair, Diane; Bonnelycke, Nina; Bouma, Stacey; Breedlove, Dan; Bukhari, Samir; Bush,
William; Campbell, Gwen; Chang-Vaughan, Ellen; Chase, Felicia; Coats, Andrea; Conover, Caitlin; Cozad, David;
Dart, Denny; Davies, Lauris; Draper, Seth; Drelich, David; Duchovnay, Andrew; Eby, Louis; Espy, Cheryl; Floyd,
Tanya; Gable, Kelly; Greenberg, Ken; Gwisdalla, David; Hamera, Donald; Heinemann, Kristina; Herbert, Rusty;
Hess, Gary; Hom, Michael; Huffman, Diane; Jackson, Julia; Jann, Stephen; Joe, Don; Josilo, Michelle; Kenknight,
Jeff; Kermish, Laurie; Kroening, Peg; Kuefler, Patrick; Kwok, Rose; Lane, Willie; Lister, Chris; Livingston, Peggy;
Lopez, Jaime; Lukowich, Michael; Massey, Michael; McDonald, Scott; Mikalian, Charles; Modigliani, Justine;
Moody, Jonathan; Moores, Steven; Morgan, James; Mortensen, Ginah; Mundrick, Doug; Ogle, Kimberly; Oviedo,
Luis; Parry, Roberta; Peak, Nicholas; Plymale, Chris; Pollard, Stephen; Pontius, Ann; Porter, Donna; Potent,
Jeffrey; Potokar, Steven; Roose, Rebecca; Ryan, Mark; Sakamoto, Glenn; Sakow, Rick; Sampath, Sam; Saporita,
Chris; Schiff, Sara; Schwartz, Rebecca; Segall, Martha; Seiger, Jeremy; Senkayi, Abu; Silver, Wendy; Sipe, Diane;
Socha, Julianne; Stine, Scott; Stokely, Peter; Subramanian, Hema; Sullivan, Tim; Sutin, Elyana; Theis, Joseph;
Thomas, Lee; Thompson, Robert; Thuot, Lisa; Tierney, Cate; Tipton, Lantz; Toy, Ashley; Urban, Trevor; Utting,
George; Vanlerberghe, Daren; Vantil, Barbara; Vuilleumier, Kevin; Weiler, Eaton; Whitehurst, Shanika; Whitson
Amelia; Williams, John; Williams, Nancy; Wills, Carl; Witt, Richard; Yager, Scott; Zieba, Kyle; Zolandz, Mark;
Rogers, Joan

Cc: Chow, Kevin; Lindquist, Laurie; Adams, Margery

Subject: FW: Follow-up discussion on How/If to Require a Permit after a Discharge

Attachments: Discharges from Large Unpermitted CAFOs.docx Discussion paper (Discharge from Large Unpermitted CAFOs) withheld
in full

summary 2nd circuit court decision.pdf
cafo final rule2008 comp.pdf

Kristine — this is the CAFO national workgroup call I mentioned to discuss options for using enforcement to require a CAFO to apply for an NPDES
permit.

Ken

From: Galloway, Carol

Sent: Monday, February 24, 2014 9:03 AM

To: Galloway, Carol; Kupchan, Simma; Katz, Melissa; Greenwald, Kathryn; Schwer, Don; Burdett, Cheryl; Mitschele, Becky; Arvizu, Christy;
Atkinson, Benjamin; Bahr, Ryan; Bascumbe, Rolando; Berman, Michael; Blanco-Gonzalez, Joel; Boeglin, Michael; Boisclair, Diane; Bonnelycke,
Nina; Bouma, Stacey; Breedlove, Dan; Bukhari, Samir; Bush, William; Campbell, Gwen; Chang-Vaughan, Ellen; Chase, Felicia; Coats, Andrea;
Conover, Caitlin; Cozad, David; Dart, Denny; Davies, Lauris; Draper, Seth; Drelich, David; Duchovnay, Andrew; Eby, Louis; Espy, Cheryl; Floyd,
Tanya; Gable, Kelly; Greenberg, Ken; Gwisdalla, David; Hamera, Donald; Heinemann, Kristina; Herbert, Rusty; Hess, Gary; Hom, Michael; Huffman,
Diane; Jackson, Julia; Jann, Stephen; Joe, Don; Josilo, Michelle; Kenknight, Jeff; Kermish, Laurie; Kroening, Peg; Kuefler, Patrick; Kwok, Rose;
Lane, Willie; Lister, Chris; Livingston, Peggy; Lopez, Jaime; Lukowich, Michael; Massey, Michael; McDonald, Scott; Mikalian, Charles; Modigliani,
Justine; Moody, Jonathan; Moores, Steven; Morgan, James; Mortensen, Ginah; Mundrick, Doug; Ogle, Kimberly; Oviedo, Luis; Parry, Roberta; Peak,
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Cc: Chow, Kevin; Lindquist, Laurie; Adams, Margery

Subject: Follow-up discussion on How/If to Require a Permit after a Discharge

When: Tuesday, March 11, 2014 8:00 AM-9:00 AM (UTC-08:00) Pacific Time (US & Canada).

Where: 1-866-918-0772, code: 512 467 0913

Discussion Paper

Background materials:
Final Rule and associated documents can be found at
http://cfpub.epa.gov/npdes/afo/cafofinalrule.cfm?program_id=7

Consolidated revised regulations incorporate NPPC 5th Circuit Court decision eliminating the requirement that CAFOs that "propose to discharge"
must apply for a permit.

"Jim Hanlon memo" to be distributed
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Agency

The February 2003 CAFO regulations revise previous regulations from 1974 and 1976. Those
regulations made changes to the NPDES regulations that define which facilities are CAFOs and
included changes to the CAFO effluent guidelines, which set the technology-based limitations for
CAFO NPDES permits. The 2003 revised regulations expanded the number of operations
covered by the CAFO regulations to an estimated 15,500 and included requirements to address
the land application of manure from CAFOs. The rule became effective April 14, 2003 and
States were required to modify programs by February 2005 and develop State technical standards.

After EPA issued the 2003 regulations, petitions for judicial review were filed by CAFO industry
organizations (American Farm Bureau Federation, National Pork Producers Council, National
Chicken Council, and National Turkey Federation) and by environmental groups (Waterkeeper
Alliance, Natural Resources Defense Council, Sierra Club, and American Littoral Society). The
petitions for review, which were originally filed in several different circuit courts of appeal, were
consolidated into one proceeding before the Second Circuit.

On February 28, 2005, the U.S. Court of Appeals for the Second Circuit issued its decision in
Waterkeeper Alliance et al. v. EPA, 399 F.3d 486. In its decision, Second Circuit addressed a
range of issues raised by the litigants. The Court both upheld many of the basic tenets of the
regulations promulgated by EPA but also overturned certain sections.

Issues Upheld

Land application regulatory approach and interpretation of “agricultural storm
water”

The Court upheld EPA’s authority to regulate, through NPDES permits, the runoff to the
waters of the U.S. containing manure that CAFOs have applied to crop fields. It rejected
the Industry Petitioners’ claim that land application runoff must be channelized before it
can be considered to be a point source discharge subject to permitting. It noted that the
CWA expressly defines the term “point source” to include “any ... concentrated animal
feeding operation ... from which pollutants are or may be discharged,” and found that the
Act “not only permits, but demands” that land application discharges be construed as
discharges “from” a CAFO.

The Court also upheld EPA’s determination in the CAFO rule that storm water runoff of
manure from a CAFO’s crop fields qualifies as “agricultural storm water,” which is exempt
from regulation under section 502(14) of the Act, only where the CAFO has applied the
manure to its crops at rates that represent “appropriate agricultural utilization” of the
manure nutrients. EPA’s interpretation of the Act in this regard was reasonable, the Court
found, in light of the legislative purpose of the agricultural storm water exemption and
given the precedent set in an earlier Second Circuit case, Concerned Area Residents for the
Environment v. Southview Farm, 34 F.3d 114 (2d Cir. 1994).




Effluent guidelines
The Court upheld the CAFO effluent guidelines in all respects against challenges from the

environmental organizations. Three areas upheld in particular are listed below. The areas
that were remanded to EPA are listed in the following section.

Identification of best available technologies. The Court rejected the environmental
organizations’ claim that when EPA chose the pollution control technologies on which
to base effluent guidelines for CAFOs, the Agency did not meet its duty to identify the
single CAFO with the best-performing technology. The Court found that EPA had
collected extensive data on the waste management systems at CAFOs and had
considered approximately 11,000 public comments on the proposed CAFO rule, and on
those bases, EPA had adequately justified its selection of “best available technologies”
on which to base the regulations. This includes the zero discharge requirement from
production areas when there is a very large storm event.

Ground water controls. The Court upheld EPA’s decision not to include controls in the
national regulations on CAFO discharges that reach surface waters through a ground
water connection. EPA had determined that because such discharges depend greatly on
local geology and other site-specific factors, the need for permit controls on ground
water discharges was a matter to be evaluated by the permitting agency in each
individual case rather than established in a national regulation.

Economic methodologies. The Court upheld the financial methodologies that EPA
used for determining whether the technology-based permit requirements for CAFOs set
in the new effluent guidelines would be economically achievable by the industry as a
whole.

Issues Vacated by the Court

Nutrient Management Plans

The Court vacated rule provisions that allow permitting authorities to issue permits to
CAFOs without including the terms of the CAFO’s Nutrient Management Plan (“NMP” or
“Plan”) in the permit and without the Plan being reviewed by the permitting agency and
available to the public. The Court relied on provisions of the Act that authorize discharges
only where NPDES permits “ensure that every discharge of pollutants will comply with all
applicable effluent limitations and standards,” citing CWA sections 402(a)(1), (a)(2), and
(b). Because the rule allows CAFOs to write their own nutrient management plans and
because those plans are not required to be reviewed by the permitting agency or made
available to the public, the Court found, the rule does not ensure that each Large CAFO has
developed a satisfactory Plan. The Court analogized to the Ninth Circuit’s decision in
Environmental Defense Center, Inc. v. EPA, 344 F.3d 832 (9™ Cir. 2003), in which the
Court held that the failure to require permitting authority review of storm water
management plans under EPA’s Phase II storm water rule violated the Act. The Court also
found that the terms of the NMPs themselves are “effluent limitations” as that term is
defined in the Act and therefore must be made part of the permit. In addition, the Court
found that by not making the NMPs part of the permit and available to the public, the

CAFO rule violated public participation requirements in sections 101(e) and 402 of the Act.




Duty to Apply
The Court vacated the “duty to apply” provisions of the new CAFO rule. These provisions

require all CAFOs to apply for an NPDES permit unless they can demonstrate that they
have no potential to discharge. The Court found that the duty to apply, which the Agency
had based on a presumption that all CAFOs have at least a potential to discharge, was
invalid, because the CWA subjects only actual discharges to regulation rather than potential
discharges. The Court acknowledged EPA’s strong policy considerations for seeking to
impose a duty to apply — “EPA has marshaled evidence suggesting that such a prophylactic
measure may be necessary to effectively regulate water pollution from large CAFOs, given
that Large CAFOs are important contributors to water pollution and that they have,
historically at least, improperly tried to circumvent the permitting process” — but found that
the Agency nevertheless lacked statutory authority to do so.

Issues Remanded by the Court
The Court also remanded other aspects of the CAFO rule to EPA for further clarification and
analysis:

BCT effluent guidelines for pathogens

The Court held that the CAFO rule violated the CWA because EPA had not made an
affirmative finding that the BCT-based ELGs —i.e. the “best conventional technology”
guidelines for conventional pollutants such as fecal coliform — do in fact represent BCT
technology. The Court remanded this issue to EPA to make such a finding based on the
BAT/BPT technologies EPA studied or to establish specific BCT limitations for pathogens
based on some other technology.

NSPS — 100-year storm standard

The CAFO rule set the new source performance standards for swine and poultry CAFOs at
a level of “absolute” zero discharge. As an alternative to meeting this standard, however,
the rule allowed a CAFO in these categories to show that either (1) its production area was
designed to contain all wastewater and precipitation from the 100-year, 24-hour storm, or
(2) it would comply with “voluntary superior performance standards” based on innovative
technologies, under which a discharge from the production area would be allowed if it was
accompanied by an equivalent or greater reduction in the quantity of pollutants released to
other media (e.g., air emissions). The Court found that EPA had not justified either of
these alternatives in the record and that EPA had not provided adequate public participation
with respect to either provision. As a result, the Court remanded these provisions to EPA
to clarify, via a process that adequately involves the public, the statutory and evidentiary
basis for allowing either of these alternative provisions.

Water quality-based effluent limits

The Court agreed with EPA that agricultural storm water is exempt from NPDES regulation
and therefore is not subject to water quality-based effluent limitations in permits. However,
the Court directed EPA to “clarify the statutory and evidentiary basis for failing to
promulgate water quality-based effluent limitations for discharges other than agricultural
storm water discharges, as that term is defined in 40 C.F.R. § 122.23(e),” and to “clarify
whether States may develop water quality-based effluent limitations on their own.”
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